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THE "PIOUS FUND" ARBITRATION. 

BY W. L. PENFIELD, SOLICITOR TO THE DEPARTMENT OP STATE. 



The importance of the arbitration of the " Pious Fund " case 
has been both over-estimated and under-estimated. The contro- 
versy has now been settled once for all, and a brief review of the 
arbitration will enable us to appreciate its real significance. 

The decisive facts of the case were few. During the latter part 
of the seventeenth and the first half of the eighteenth centuries, 
numerous donations were made in perpetuity by Spanish sub- 
jects for missions already founded, and thereafter to be founded, 
for the propagation of the Roman Catholic faith in the Cali- 
fornias. These gifts, amounting approximately to $1,700,000, 
were made in trust to the Society of Jesus for the execution of 
the pious wish of the founders. The Jesuits exercised the duties 
of the trust, until they were disabled from its further administra- 
tion by their expulsion in 1767 from the Spanish dominions by 
the King of Spain, and by the suppression of the Order by the 
Pope in 1773. The crown of Spain took possession of and admin- 
istered the property for the uses declared by the donors, until 
Mexico, after her independence was achieved, succeeded to the 
administration of the trust. Finally, in 1842, President Santa 
Anna ordered that the properties be sold, that the proceeds there- 
of be incorporated into the national treasury, and that six per 
cent, annual interest on the capitalization of the property should 
be paid and devoted to the carrying out of the intention of the 
donors in the conversion and civilization of the savages. 

Upper California having been ceded to the United States in 
1848 by the Treaty of Guadaloupe Hidalgo, the Mexican Govern- 
ment refused to pay to the prelates of the Church in Upper Cali- 
fornia any share of the interest which accrued after the ratifica- 
tion of the treaty. The latter presented their claim therefor to 
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the State Department and requested the interposition of the 
Government. A Mixed Commission for the settlement of cross- 
claims between the two Governments was formed under the Con- 
vention of July 4th, 1869. On the presentation and hearing of 
this claim, the United States and Mexican Commissioners divided 
in opinion. The case was accordingly referred to the umpire, 
Sir Edward Thornton, who rendered an award in favor of the 
United States for twenty-one annuities of $43,050.99 each, as the 
equitable proportion to which the prelates were entitled of the 
interest accrued from the making of the Treaty of Peace down to 
February 2nd, 1869. The Mexican Government paid the award 
but refused to make any further payments of interest. Again 
the prelates appealed to the State Department for support. In 
presenting the claim to the Mexican Government, Secretary Hay 
made two contentions: 

First, that the case was governed by the principle of res judi- 
cata; 

Second, that the claim was just. 

The Mexican Government denied the justice of the claim and 
contended that it should be sent for trial to the local courts. It 
disputed the applicability of the principle of res judicata to the 
case. It contended that the principle was limited in application 
to the final sentence or dispository part of the judgment, and that 
it did not embrace the law and facts, which might be and were, 
in fact, erroneously found and applied by the umpire ; and it con- 
tended that he had acted in excess of his jurisdiction in rendering 
the sentence of condemnation. Finally, the case was referred to 
the arbitration of the Hague Tribunal by the Convention of May 
2nd, 1902, between the two Governments. The issues submitted 
by the arbitral agreement were two: 

1. If said claim, as a consequence of the former decision, is 
within the governing principle of res judicata; and 

2. If not, whether the same is just. 

And the tribunal was authorized to render such judgment or 
award as might be meet and proper under all the circumstances of 
the case. 

The arbitrators were selected from the members of the perma- 
nent panel who had been appointed by the signatory States of 
the Hague Convention. Those named by the United States were 
Sir Edward Fry, formerly Judge of the Court of Appeals, and 
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member of the Privy Council of Great Britain ; Mr. de Martens, 
member of the Council of the Imperial Ministry of Foreign 
Affairs of Russia ; and those appointed by Mexico were Mr. Asser, 
member of the Council of State of Holland, and Mr. Savornin- 
Lohman, formerly Minister of the Interior and a member of the 
House of Deputies of Holland. The Arbitrators appointed as 
umpire and President of the Tribunal Mr. Matzen, Counsellor- 
Extraordinary for the Supreme Court and President of the 
Landsthing of Denmark. The court was organized on September 
15th, 1902, and at once proceeded with the hearing. The case 
was ably defended by Mr. Pardo, agent of the Mexican Govern- 
ment, assisted by special counsel, Messrs. Beernaert and Dela- 
croix. Mr. Beernaert is an eminent statesman, formerly a mem- 
ber of the Ministry and a leader of the Belgian bar; and Mr. 
Delacroix is one of the most accomplished and brilliant of its 
younger leaders. Their arguments, varying in style with their 
genius, displayed those qualities of acute analysis, solid reasoning, 
lucidity and brilliancy of expression which characterize the plead- 
ings of the great advocates of the Belgian and French bars. The 
United States Government was represented by its agent, Mr. 
Jackson H. Ralston, and by Mr. W. L. Penfield, as special coun- 
sel, who were assisted by the claimant's counsel, Senator Stewart, 
Mr. Garrett MeEnery, and Mr. Deschamps. 

The defense made by the counsel for Mexico was : 

1. That, the power of the Mixed Commission proceeding only 
from the consent of the parties, the award of the umpire was 
limited by the mandate from which it emanated and could not, 
therefore, constitute a former adjudication. 

2. That the claim was not just; that the property sequestered 
was national or political in its institution and character, and not 
religious ; 

3. That, by the Treaty of 1848 and by the Convention of 1868, 
the two Governments intended to settle and cancel all claims of 
the citizens of either State against the other, and that the claim 
was predicated on the sequestration of the property by the Mexican 
Government prior to the said treaty; 

4. That the claim was barred by limitation, through the fail- 
ure of the claimants to present it for adjustment before the local 
tribunals within the periods prescribed by certain Mexican stat- 
utes; 
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5. That the claimants, the Archbishop of California and the 
Bishops of Monterey, were not the proper parties in interest, who 
were said to be the Jesuits. 

The reply made on behalf of the Government of the United 
States was, that the Pious Fund was derived from donations of 
private property expressly dedicated to religious uses, and that, 
therefore, its institution and character were not national or politi- 
cal, but religious; that the Treaty of 1848 and the Convention of 
1868 only dealt with claims then subsisting, and that, the claim 
sued on having since accrued to its citizens, the Government was 
entitled to maintain the action. It was further contended that an 
international award has the force of res judicata; that it includes 
all the grounds on which the final sentence was predicated; that 
it includes, in effect, as many distinct judgments as there are 
essential bases of law and fact which, in the light of the issues, 
are implied in the final sentence; that, in submitting a case to 
international arbitration, the parties consent in advance to accept 
the award and all the judicial consequences which attach to it; 
that those consequences are as much a part of the award as are 
the fundamental bases on which it depends; that the award, 
therefore, is by the consent of the parties to have its complete 
juridical effects, and that its payment is only one of those effects ; 
that inasmuch as the former award, in fixing the amount of each 
annuity, necessarily ascertained the amount of the capital, and 
inasmuch as the obligation to pay the interest was adjudged by 
the umpire to be perpetual in its nature, it only remained for the 
Tribunal to declare the perpetuity of the obligation and render 
an award for the amount of the annuities accrued subsequent to 
February 2nd, 1869. 

It was further contended that statutes of limitation are of a 
domestic character and not internationally binding and enforce- 
able by one Government against another which has espoused the 
cause of its injured citizens ; that the controversy thereby becomes 
international and should be decided upon principles of interna- 
tional law and justice. 

Finally, it was urged that the claim was prosecuted by the 
proper party in interest — namely, the Government of the United 
SMtes, which represented before the Tribunal all its citizens, in 
all of their legal capacities to sue, whether natural or juridical, 
whether corporations public or private, lay or ecclesiastical; and 
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that the President, in the proper exercise of a sovereign preroga- 
tive, acting through the Secretary of State, would distribute the 
award to any of its citizens who might be equitably entitled to 
receive it. 

THE AWARD. 

The award, rendered in the form of the civil law judgment, is 
a model of brevity and perspicuity. It discloses the interesting 
but not surprising fact that the doctrine of res judicata in the 
civil law and common law systems is one. 

The opinion states the considerations of law and fact which con- 
trol the decision. It declares the international character of the 
conflict between the two powers in litigation; that all parts of a 
judgment concerning the points debated in a litigation mutually 
enlighten and complement one another, and that all serve to de- 
fine the meaning and scope of the final sentence and to determine 
the points upon which there has been res judicata, and which, 
therefore, cannot again be brought in question; that the rule 
applies not only to the judgments of tribunals established by the 
state, but applies equally to arbitral sentences rendered within 
the limits of competence fixed by the arbitral agreement; that 
this principle ought for a much stronger reason to be applied to 
international arbitrations; that the Convention of July 4th, 1868, 
granted to the Mixed Commission, and eventually to the umpire, 
the right to pass upon their own competence; that, in the litiga- 
tion submitted for decision to the Tribunal created under the 
arbitral agreement of May 22nd, 1902, there is not only an iden- 
tity of parties but equally of the subject matter adjudicated by 
the arbitral sentence of Sir Edward Thornton; that the Govern- 
ment of Mexico has conscientiously executed the arbitral sen- 
tence, by payment of the annuities adjudged by Sir Edward 
Thornton; that, since 1869, thirty-three annuities have not been 
paid by the Mexican Government to the United States Govern- 
ment; that the rules of prescription, being exclusively of the 
domain of the civil law, cannot be applied to the present conflict 
between the two states in litigation; that the silver dollar being 
the legal currency of Mexico, payment in gold cannot be demand- 
ed in the absence of an express stipulation, and that, therefore, 
the defendant has a right to pay in silver ; that, consequently, the 
decision of Sir Edward Thornton has not the force of res judi- 
cata with respect to the currency in which the payment should 
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be made, since the question of the mode of payment does not 
affect the substance of the right in litigation, but only the execu- 
tion of the sentence. Upon the foregoing considerations the Tri- 
bunal decided : 

1. That the reclamation is governed by the principle of res 
judicata, in virtue of the sentence of Sir Edward Thornton ; 

2. That, conformably to this sentence, the Government of the 
Eepublic of Mexico ought to pay to the Government of the United 
States the sum of $1,420,682.67 in the legal currency of Mexico, 
within the period fixed by the protocol, constituting the total 
amount of the annuities accrued and unpaid since February 2nd, 
1869, to February 2nd, 1902 ; 

3. That the Mexican Government shall pay to the Government 
of the United States on February 2nd, 1903, and on that day 
each year, forever, the annuity of $43,050.99 fixed by Sir Edward 
Thornton, in money having legal currency in Mexico. 

At the conclusion of the announcement of the decision, the 
President of the Court added a few appropriate words. No one 
present during the trial of the case could doubt his sincerity in 
saying: 

" We bring here the firm conviction of having sought the truth with 
all our strength, conscientiously and impartially; and I may be per- 
mitted to add that the unanimity with which all the members of the 
Tribunal, belonging to different states assembled here at the Hague have 
reached, each for himself and all together, the same conclusions, seems to 
me to constitute an additional guaranty that, in our earnest search after 
the truth, we have not pursued a false route." 

The decision establishes an important landmark in interna- 
tional law. For, although it is in harmony with the general con- 
sensus of opinion of publicists of recognized authority, it was 
the first time that an international tribunal has been called upon 
to pass directly on the question whether an international award 
has the force of res judicata. Its value as a precedent consists in 
this fact, and is accentuated by the fact that it was so decided in 
the absence of an express stipulation to that effect in the arbi- 
tral agreement under which the original award was rendered. 
It constitutes a useful precedent to the Foreign Office having to 
deal with defences based on local statutes ingeniously framed 
with a view to embarrass or prevent the enforcement of diplomatic 
claims, by prescribing short periods of limitation for their pre- 
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sentation before local tribunals, under penalty of forfeiture; by 
prescribing rigorous rules of decision by the local courts ; and by 
prohibiting foreigners residing in the state which has injured 
them from appealing to their own Governments for protection. 
It decides, in effect, that such statutes, " being exclusively of the 
domain of the civil order, cannot be applied to a conflict between 
two states in litigation," and it holds that controversies which have 
become international are to be decided upon principles of inter- 
national law and justice. 

The arbitration was also interesting because it was the first 
experiment made of the Permanent Court of the Hague, which 
is so composed as to secure able and disinterested triors, through 
the double process of selection, first, by the appointing power of 
the several signatory states of the Hague Convention, who are 
best qualified in the first instance to name the permanent panel ; 
second, by the choice of the litigant states, from this panel, of the 
members of the trial court. It was interesting because of another 
experiment made further to assure the impartiality of the tri- 
bunal. It has been the practice of litigant states to appoint one 
or more in equal number of their own nationals, as members of 
Mixed Commissions or Arbitral Tribunals for the trial of their 
controversies. Experience has shown that those members not in- 
frequently assume the inconsistent roles of judges and of counsel, 
and of convenient organs of communication with the agents of 
their Governments. In the decision of the case, they not un- 
naturally nor infrequently disagree in opinions which are not al- 
ways the most creditable in judicial form or substance, because 
they unconsciously reflect the partisan feeling which is so easily 
aroused where the sense of national pride and honor is even 
unintentionally and unwittingly touched. In the Pious Fund 
case, the two Governments agreed that the Court should be com- 
posed exclusively of the nationals of states not parties to the 
litigation. The result justified the experiment, by the freedom 
from all manifestation of partisan feeling or interest, on the part 
of the Court, in the success or failure of either party, and from 
any suggestion of diplomatic finesse or of leakage of the secrets 
of the Council Chamber; and by the unanimity of the decision, 
announcing correct principles, and awarding what, upon a sound 
application of the law to the facts, was justly and lawfully due 
and no more. 
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Other valuable precedents were set in the manner of the selec- 
tion of the umpire, and in the mode adopted for fixing the com- 
pensation of the arbitrators. The four arbitrators named by the 
litigant states met at the appointed time; and, in the exercise of 
their power and discretion under the Hague Convention, and 
without the suggestion or advice of the United States or of 
Mexico, so far as known, selected the umpire. This conception 
of their power and duty was justified in their choice of the um- 
pire, who admirably exercised the functions of the presiding 
judge. 

A delicate question arises in such cases in fixing the compensa- 
tion of the Arbitrators. Is their compensation simply an hono- 
rarium, whose measure is left wholly to the Foreign Office ? Or 
will the arbitrators render a statement of their charges? The 
agents of the two Governments conferred on this subject with the 
Secretary-General, who, as an officer and proper organ of com- 
munication with the Court, reported that either of the above 
modes was in vogue and proper; but the informal action taken 
led to an easy solution, entirely satisfactory to all concerned. 

Under the Hague Convention, the Court is authorized to de- 
termine the language of the proceedings. The solution of this 
question was, as a matter of procedure, highly interesting as a 
precedent to English-speaking advocates who may be called to 
plead their cause before a tribunal composed, like this one, of 
four civilians and one common-law lawyer. The Court, as would 
be expected, adopted French as the official language of the pro- 
ceedings, but permitted the agents and counsel of the two Gov- 
ernments to address the tribunal in their own tongues. While, 
therefore, the record of the proceedings is in French, the entire 
freedom of counsel in the use of whatever language they pre- 
ferred in argument, conduced to a full and satisfactory presenta- 
tion of the case. 

Enough has been said to indicate the unusual significance 
which attaches to the arbitration of the Pious Fund ease. But, 
valuable as are the example and the precedents set, corresponding 
to the expectations entertained of the Permanent Court, this 
arbitration has a special importance in its relation to American 
interests in the New World. Its significance was pointed out in 
the argument to the Court : 

"The prime motive which inspired the formation of the Hague Con- 
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vention was to secure the establishment of international justice. One 
of its chief objects was to afford sure redress for whatever injury may 
be arbitrarily inflicted by the Government of one state upon the sub- 
jects of another. Unfortunately, the juridical fact has sometimes been 
momentarily overlooked or forgotten, that the supreme authority of 
the state which arbitrarily injures the property right of the subject 
of another state incurs the just obligation of fulfilling the duties there- 
by entailed. It is these arbitrary injuries to private right which con- 
stitute, unhappily, a long list of grievances which in the past have been 
preferred by governments on behalf of their subjects against offending 
states. These grievances have sometimes been summarily settled by the 
strong arm of the Government acting on behalf of its injured subjects; 
and this has given rise to grave complaints of the forcible collection of 
exorbitant indemnities. The states of the Western Hemisphere recently 
held an International Conference at the City of Mexico, with a view to 
finding some satisfactory solution of this grave problem; and the re- 
sult was that the project of a treaty was signed by the delegates of the 
states there assembled, under which such controversies between those 
states are to be tentatively referred, for a period of five years, to the 
Permanent Court provided by the Hague Convention. Without exag- 
geration, therefore, it may be said that the eyes of the Western World 
are now turned towards this Judicatory; for the sessions now held by 
this High Court and its determinations, of vast moment as they are to 
the nations of the Old World, are even more so, if that were possible, 
to those of the Western Hemisphere. The decision, which will make 
for the reign of law and justice among nations, and for law and justice 
between the state and the humblest individual, will by its benign in- 
fluence and beneficent example, tend to increase respect for private right, 
and to put an end to the mutual grievances complained of, in the past, 
of arbitrary acts of the state with respect to vested right, on the one hand, 
and, on the other, with respect to the collection of indemnities by mil- 
itary execution — complaints which have sorely perplexed and sometimes 
imperilled the relations of otherwise friendly states. Upon the Court is 
therefore cast a most solemn responsibility — weighty as regards the 
litigant states, who are parties to this controversy, and of incalculable 
importance by the lasting impressions its determinations will produce 
upon the states of the Old World and upon the sense of law and justice 
among the peoples of the Western World. The precedent now set will 
live in its effects upon social order in the Western Hemisphere, and 
will live in its influence upon the cause of international arbitration." 

W. L. Penfield. 



